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Mindy Fogg, Environmental Planner
County of San Diego
5510 Overland Avenue, Suite 310
San Diego, CA 92123
mindy. fogg@sdcounty. ca. gov

Re: Draft Supplemental Environmental Imoact Reoort on the Forest
Conservation Initiative Lands GPA l2-004 (SCH No. 2012081082)
Comments re Invalidated Clímate Actíon Plan

Dear Ms. Fogg:

I am writing on behalf of the Cleveland National Forest Foundation
("CNFF"; to supplement our comment letter dated March 18,2013 regarding the
proposed Forest Conservation Initiative Lands draft Supplemental EIR
("DSEIR"). Specifically,I am writing to alert you that the primary mitigation for
the projectls significant climate change impacts has recently been invalidated by
the San Diego Superior Court. See Síerra Club v. County of San Diego, San
Diego Superior Court Case No. 37-2012-00101054 (April 19,2013), attached as

Exhibit 1. As a result, the project's climate change impacts will remain
significant and unavoidable unless the County adopts additional mitigation
andlor the Inf,rll Alternative described in our March l8 letter.

In Síerra Club, Judge Timothy Taylor found that the County's Climate
Action Plan or 66CAÌ)" fails to ensure that the County will meet greenhouse gas

emission reduction goals and targets. Id. atT.Because the CAP consists of mere
recommendations-and contains no actual enforcement mechanism-the County
failed to comply with required Mitigation Measure CC-l .2.úd.
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The FCI DSEIR suffers from the same fatal flaw. The DSEIR states:
"The CAP is the mechanism in which the County will utilize to ensure that the
proposed project is consistent with AB 32 fthe Global Warming Solutions Act of
20061." DSEIR at2.15-2 and2.l5-8. Pursuant to Mitigation Measure CC-FCI-1,
the CAP would apply to "all future development in the County of San Diego."
Id. at2.I5-8. The DSEIR relies on Mitigation Measure CC-FCI-I and the CAP
to conclude that the project's global climate change impacts would be less than
signif,rcant. Id. at 2.15-9.

As explained in our March l8 letter, the DSEIR's global climate change
analysis is severely flawed because it: (a) omits consideration of the Plan's
impacts beyond 2020; and, (b) obscures the Plan's dramatic conflict with both
science and long-term climate policy. Moreover, even if the County had
conducted a proper analysis, its less-than-significant conclusion is based on the
same mitigation measure invalidated by Judge Taylor in the Sierra Club case.

As a result of the Sierra Club case, the County must recirculate the
DSEIR. CEQA Guidelines section 15088.5(a) requires recirculation when,
among other things:

(1) A new significant impact would result from the
project or from a new mitigation measure proposed to be
implemented.

(3) A feasible project alternative or mitigation measure
considerably different from others previously analyzed would
clearly lessen the significant environmental impacts of the project,
but the project's proponents decline to adopt it.

Here, both (1) and (3) are met. Judge Taylor's rejection of the CAP
means that climate change impacts will be signihcant, in contrast to the DSEIR's
less than significant conclusion. Moreover, for the reasons stated in our March
18 letter, CNFF's trnfill Alternative would reduce these climate change impacts to
less than significant levels by directing growth to the County's l8 incorporated
cities. Yet, inexplicably, the County has refused to consider it.
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Exhibit:

475696.1

Please include these comments in the record for this matter.

Very truly yours,

SHUTE, MIFIALY & WEINBERGER LLP

Catherine C. Engberg, P

Sierra Club v. County of San Diego, San Diego Superior Court
Case No. 37 -2012-00 I 0 I 054-CU-TT-CTL
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN DIEGO

CENTRAL

DATE: 0411912013

MINUTE ORDER

TIME: 03:36:00 PM DEPT: C-72

JUDICIAL OFFICER PRESIDING: Timothy Taylor
CLERK: Patricia Ashworth
REPORTER/ERM: Not Reported
BAI LI FF|COU RT ATTEN DANT:

CASE NO: 37-20 12-00101054-CU-TT-CTL CASE INIT.DATE: 07 12012012

CASE TITLE: SIERRA CLUB vs. Gounty of San Diego [E-FILE]
CASE CATEGORY: Civil - Unlimited -CASE 

TYPE: Toxic ToflEnvironmental

APPEARANCES

The Court, having taken the above-entitled matter under submission on 04/1912013 and having
côñs¡ãeieci the ar-guments of all parlies, both written and oral, as well as the evidence presented,
rules as follows:

1. Overview and Procedural Posture

fully
now

ln this CEQA case, e last 6
controversial topic of st addre
Forest Foundatíon v. ; that ca
noted in its Decembe is but a
cases, and it seems this one will likely fit this pattern.

Because the trial courts are not final, it is important that they be prompt, and the court has done its best
in-tnãi régãiO. ine pei¡t¡on was filed'on July 20,2012. Thscase was'assþned lo iyOgj, Hayes, but the
sìerrä Crüo ò¡raltenged her, and the case was reassigned to Dept. 72. ROA 9, 11. The petition was
promptly serued. ROA 10.

record.

Sierra Club contends that the County's June 20, 2012 "Climate Action Plan" (C4P), .which is AR
oOZ-izø, ¡õ ¡nsuff¡cient and violates CgOn in several respects: it does.not complV wittt. mitigation
measu"js épóiieO out in the County's 2011 Program EIR (PEIR), adopted in connection with the 2011
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CASE TITLE: SIERRA CLUB vs. County of San Diego CASE NO: 37-2012-00101054-CU-TT-CTL
lE-FrLEl
General Plan Update (GPUXAR it fails to satisfy the requirements for adopti

nd it should have been set forth
ng thresholds of

se gas
0a41 f1);
emtsston s (GHG); a

addendum
in a stand-alonesignificance for greenhou

environmental document rather than in an to the PEIR. The County denies these claims, and
legal requirements, the use of an
Club's failure to notify the AG as

asserts the CEQA chall is time-b the CAP complies with all
addendum was

enge
riate,approp

b. Res.

arred,
all rel

required by Pu
exhaustion are

and that ief is barred by the Sierra
Code section 21167.7. Although briefed by Sierra Club, neither standing nor

challenged by the County.
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Calendar No

Followin the case was argued on the afternoon of April 19
by Cory en_ Pilsecker,.Dep-uty County Counsel, on behalf of
tñe CoL htful. Following the arguments, the court took the
matter u

2. Overview of the CEQA Process.

A. The Court's Role in CEQA Cases.

Pub. Res. Code S 21167.3, subd. (a).

al abuse of discretion. Pub. Res. Code $
s not proceeded in a manner required by
tantial evidence." ld.; see Mira Mar Mobile
ego v. Grossmont-Cuyamaca Community

(2006)(same).

Guidelines state: "'Substantial evidence' ... means
ces from this information that a fair argument can be

substantial evidence standard, [courts] resolve al- ile Community, supra, 119 Cal.App.4th at 486;

are subject to the foregoing deferential rules of

:,'îf, :''3*îJìf."Í"""F"1âii?il*ÏJï:i.iäåYlìiLî
he statute. Grossmont, supra, 141 Cal. App' 4th at

96.

B. The Three Steps of CEQA.

CEQA establishes "a three-tiered process to ensure that public agencies inform their decisions with
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CASE TITLE: SIERRA CLUB vs. County of San Diego CASE NO: 37-2012'00101054'CU-TT'CTL
E-FrLEl

environmental considerations." Banker's Hill, et al v. City of San Diego,
(2006)("Banker's Hill"); see also CEQA Guidelines, S 15002(k)(describing th

139 Cal. App. 4th 249, 257
ree-step process).

First Step in the CEQA Process.

must also determine the application of any statutory

15062(a)(3).

Second Step in the CEQA Process.

the revisions to the project would avoid such an
briefly describing the basis for its conc_lusion. (C
Bankêr's Hill, suþra, 139 Cal.App.4th at 259.)

The Guidelines and case law further define the st

the "fair argument" standard. See Laurel Heights
rnia, 6 Cal.4th 1112, 1134-1135 (1993). Under the

enever there is a "reasonable
I es, 13 Cal.3d 68, 83-84 (1974)'

includes "fact, a reasonable
assumption predicated upon fact, or expert opi fact." S 21080, subd. (eX1)
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CASE TITLE: SIERRA CLUB vs. County of San Diego CASE NO: 37-2012-00101054-CU'TT'CTL
lE-FrLEl
Substantial evidence is not argument, speculation, unsubstantiated
clearly inaccurate or erroneous, or evidence of social or economic i

on the environment. $ 21080, subd. (eX2).

opinion or narrative, evidence that is
mpacts unrelated to physical impacts

,i: ;åT53iil "# ; Sii"',Í¿¡ki i" ä LTîT''"iìl'Ü
(c); see Grand Terrace, supra, 160 Cal. App. 4th

at 1331.

Third Step in the CEQA Process.

lf no negative declaration is issued, the preparation_of an EIR is the third_and.{i¡.ql qt_ep^in the CEQA
process.- Banker's Hill, supra, 139 Cal. App. ¿tlr at259; Guidelines, SS 15063(bX1), 15080; CEQA, SS
21100,21151.

C. The Environmental lmpact Report.

Central to CEQA is the ElR, which has as its purp
the environmental consequences of decisions be
prepared on any'project' a local agency intends_to
effect on the environment.' Pub. Res. Code SS 21

, 134 Cal. App.4th 598,604 (2005).

"To accommodate this diversity, the Guidelines describe several types of EIR's, which may be tailored to
different situations. The most ðommon is the project ElR, which examines the environmental impacts of

,App. 4th at 605. As the court held in CREED, a
uently proposed project only to the extent it
environmental impacts of the project. CREED,

supra, 134 Cal. App.4th at 615.
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CASE TITLE: SIERRA CLUB vs. County of San Diego CASE NO: 37-2012-00101054'CU-TT-CTL
lE-FrLEl

As noted in part 1 above, the EIR at issue in this case is of the latter variety, a PEIR.

Under CEQA, an EIR is presumed adequate (Pub.
CEQA action has the burden of proving otherwise.
App. 4th 260,275 (2012), internal quotation
L.A. v. Los Angeles Unified School Dist. (1
determinations-and decisions for abuse of

at 435.)

substantial evidence. (Vineyard, supra, 40 Cal. 4th
at 435.)

D. Further Requirements of CEQA,

the
ctio
on
en

ation v. Fish & Game Com. (1997) 16 Cal'4th 105'
112.)

3. RFJN.

r Judicial Notice to which was attached a copy of the
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CASE TITLE: SIERRA CLUB vs. County of San Diego CASE NO: 37-2012-00101054'CU'TT-CTL
lE-FrLEl

indication that [the AG notification requirement] was m-et" was
answer was fildd and when it brief was filed. County Counsel
19 hearing.

argument that "the case file contains no
demonstrably untrue when the County's
forthrightly acknowledged this at the April

4. Discussion and Ruling.

Former Governor Schwarzenegger issued, in 2005, Executive Order S-03-05, which fo¡ the first time set
a state goal of reducing greeî-house gas emissions.-. This Executive Order g{e-J1se.to the Global
Warming- Solutions Act õf ãOOO 1nA 32[, which is codified at H&S Code section 38500 et seq. Section
38550 provides:

all, after one or more public workshops, with public
rties to comment, determine what the statewide

'Jå:'li:í"å'3i%Bi3l'î'Y'"?o:.'"8Ïffi ,?å',"'.Ti.i"i
shall evaluáte the best available scientific,

technological, and economic information on greenhouse gas emissions to determine the 1990 level of
greenhouse gas emissions."

ln the 2011 PEIR for the GPU, the County concluded that the O!'f;"?l?O climate-change impacts from the
to

neral rst
aph). to
insign se

of Sierra Club's attack:

"Prepare a County Climate Change
baseline inventory of greenhouse g more
detailed greenhouse gas emissions n es;
and a comprehensive and enforceabl
measures tnat w¡ll achieve a 17o/o reduction in emissions from County
operations from 2006 by 2020 and a 9% reduction in community
e'nrissions between 200'6 and 2020. Once prepared, implementation of
the plan will be monitored and progress reported on a regular basis." [AR

The County undertook to prepare the CAP, in accordance with Mitigation Measure CC-1.2, within .six
montñs iÀÉ SiC-gt¿1. fnei Cóunty did not do so; the CAP was not apþroved until nearly a year after the
PEIR was certified.

s in this , and
Mitigatio ountY
dressed s are
the GPU n acti

lffi,i,î3$åT
quirement of

by the County all arose in settings in which the m
in-adequate, dr the cases are othenruise inapplicabl
2012 àpproval by the County of the CAP, and it is not time-barred'

4e6l
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CASE TITLE: SIERRA CLUB vs. County of San Diego CASE NO: 37-2012-00101054-CU-TT'CTL
lE-FrLEl

the court finds the CAP should have been the
to the PEIR that concluded the CAP is within the

ast paragraph.) Thus, the CAP was not properly

to iustify why the CAP was not subject to a

commeni. Th-ere is no showing that the County
of the PEIR; a supplemental EIR would require
environmental review is necessary to ascertain
ductions when considering the CAP is merely

r reducing GHG emissions.

ter for Sierra Nevada Conservation v' County of El

addendum to the PElRl. Thus, the CAP was not pro

Turning to the second central question identified above: the court finds that even if the CAP was
pööäiÜ àpprõvèà, it does not còmport with the requirements of Mitigation Measure CC-1'2; thus, the
önÞ-vìôfãidr CECin. in iñ¡s regard, there is no sudstantial evidence-in the AR that the CAP satisfies
tvtitigation Measure CC-1.2; in fãct, the evidence in the AR discloses the reverse is true.

mitigation measures are necessary now.

The AR shows the CAP contains no detailed deadlines for GHG emission reductions. This is borne out
ointing out early on "[t]he Draft CAP neglects to
of the plan and its component measures over
ion "thé CAP did not set such dates" [County's

word "deadline" appears but once in the CAP, in

Further, the AR shows the CAP contains no enforcement mechanism for reducing GHG emissions. The
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CASE TITLE: STERRA CLUB vs. County of San Diego CASE NO: 37'2012-00101054-CU'TT'CTL

lE-FrLEl

Judge Timothy TaYlor

At that some of the absent benchmarks can be found

in the CAP. Having reviewed the minutes, the court

ag rth enforceable slandards or create any mandatory

du

As such, the CAp, even if it was properly approved, does not comport with the requirements of Mitigation

Measure CC-1.2, and thus violates CEQA'

ln view of the foreqoinq, the court finds it unnecessary to address the subsidiary dispute over whether

ine-giioéiinéé rór-o'eter-miìiiñg-thresnolds-oJ g¡gnificance for GHG were adopted or not. ,Compare^Natter
v. pälm Desert nent nðview"Comm'n., igo cä1. npp. 3d 994, 1001 (1987)l Young v. Three for one oil
Royalties, 1 Cal.2d 639, 647-648 (1934).

Let a writ of mandate issue forthwith, directing respondent the County-of San.Diego to set aside its June

,ó-,r01:i ãpöiðuãiót tñó-cnÞ- Couirsel for þetitióners is directed to forthwith submit same to the court

for signature.

IT IS SO ORDERED.

-¡^,tTta¿,-
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